
Corcoran, California 
 

STATE OF CALIFORNIA 
 

AGRICULTURAL LABOR RELATIONS BOARD 
 

 
ARTESIA DAIRY, A Sole Proprietorship, )  Case No.  06-RC-01-VI    
 )    
 Employer,   )       32 ALRB No. 3 
 )        
and       )        (August 2, 2006) 
 )          
UNITED FARM WORKERS OF AMERICA, )       
                        ) 
          Petitioner.                        ) 
 

DECISION AND ORDER

  A petition for certification in the above-entitled case was filed on February 

28, 2006, and the election was held on March 7, 2006.  The initial tally of ballots showed 

25 votes for the Petitioner, United Farm Workers of America, 24 votes for “No Union,” 

and 15 unresolved challenged ballots.  As the number of challenged ballots was outcome 

determinative, the Regional Director (RD) conducted an investigation, which resulted in a 

challenged ballot report issued June 12, 2006.  In that report, he recommended that the 

challenges to the ballots of Alfredo Rodriguez and Jesus Manuel Meza be overruled, that 

the challenge to Angie Pacheco be set for hearing should it be outcome determinative 

after a revised tally of ballots, and that the challenges to the remaining twelve ballots be 

sustained.  Artesia Dairy (Employer) timely filed exceptions to the challenged ballot 

report.  The Employer argues that the twelve challenges the RD recommended to be 

sustained instead be set for hearing due to material factual disputes.  In addition, the 



Employer argues that the challenge to Jesus Manuel Meza, who had suffered a work-

related injury, should be sustained because he did not have a reasonable expectation to 

return to work.  The Employer does not except to the determinations regarding Angie 

Pacheco and Alfredo Rodriguez. 

Consideration of evidence not submitted during challenged ballot investigation 

The Employer submitted during the investigation various payroll documents, 

such as pay stubs, invoices, and petty cash vouchers, but did not provide any written 

statements or declarations in support of its position on the challenged voters.  The RD based 

his recommendations on the payroll documents, position statements provided by the 

Petitioner, and on declarations from the challenged voters.  Attached to the Employer’s 

exceptions is a letter dated May 31, which includes attachments, including a declaration by 

Marvin Machado and various payroll documents, all relating to Jesus Manuel Meza.  While 

the RD notes the March 29 original submission by the Employer, he does not mention the 

May 31 submission.  In support of its exceptions, the Employer has submitted additional 

declarations, all of which were signed in June 2006, that contain alleged facts regarding the 

employment status of the twelve voters whose challenges the RD would sustain.   

In many cases, these newly submitted declarations are the only source of facts 

contradicting those found by the RD in his report.  In other words, their preclusion would 

leave many of the RD’s conclusions unrebutted.   We see no apparent rationale for allowing a 

party to submit evidence for the first time in support of its exceptions when, without 

justification, it failed to submit that evidence to the RD during the investigation.  In our view, 
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this rule has the potential of making challenged ballot investigations meaningless, thus adding 

to delay in resolving election cases.  Nevertheless, in the past the Board has permitted 

additional evidence to be submitted in support of exceptions.  (See Sam Andrews’ Sons (1976) 

2 ALRB No. 28; Oceanview Produce Co. (1994) 20 ALRB No. 10.)    

We are of the view that serious consideration should be given to prohibiting the 

submission of such belated evidence without legal excuse.  However, because of existing 

precedent allowing this practice, we find that it would offend principles of fundamental 

fairness to change this rule at this stage of the proceedings.  Moreover, the change may more 

appropriately be accomplished through an amendment to the Board’s regulations.  

Consequently, we have considered the new evidence in determining as to each challenge 

whether there is a material factual dispute warranting an evidentiary hearing. 

The Challenged Voters At Issue 

 Kasey Avila, Kennen Avila, and Kevin Avila

The Avilas are teenaged nephews of the owner of the dairy.  In their challenged 

ballot declarations they stated, apparently with varying degrees of specificity, that they 

worked during the February 13 to February 26 eligibility period.  The Employer submitted to 

the RD $20 petty cash vouchers made out to the three for “general maintenance,” all dated 

February 27.”   The RD, emphasizing that February 27 was beyond the eligibility period, that 

the $20 figure did not match the boys’ claim as to the number of hours worked, and the lack 

of formal payroll practices applied to them (i.e., cash payment, no deductions, worker 

identification or social security numbers, etc.), concluded that the Employer failed to provide 
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sufficient information to establish that the Avilas worked as agricultural employees during the 

eligibility period.  In support of its exceptions, the Employer has submitted a declaration by 

Marvin Machado, the General Manager of the dairy, stating that the Avilas worked during the 

eligibility period, thus creating a material issue of fact warranting a hearing.  In addition, the 

Employer makes several claims of error in the RD’s analysis pertinent to these voters, as well 

as others, that warrant comment.   

The Employer claims that the RD erred by assigning to it the burden of proof in 

establishing eligibility because the Avilas were not on the eligibility list, even though that was 

due solely to the RD, before the election, removing from the list all employees not on the 

regular payroll.  This issue was addressed, though not to full resolution, in Milky Way Dairy 

(2003) 29 ALRB No. 4.  In that case, at pages 6-7, the Board suggested that assigning a 

burden of proof based on the RD’s earlier decision to remove names from the eligibility list 

and require those individuals to cast challenged ballots might be improper.  The Board stated 

that, while precedent indicates it might be appropriate to assign the party challenging a voter 

the burden of producing evidence in support of the challenge, this is a burden of production, 

rather than one of persuasion.  Ultimately, the Board came to no definitive conclusion in 

Milky Way Dairy, finding the issue moot because the employer had been assigned only a 

burden of production, which it met, allowing review solely on the basis of the preponderance 

of the evidence.  We will take this opportunity to provide guidance by resolving this issue. 

While it is appropriate for an RD, in the exercise of discretion, to require 

employees not on the regular payroll to cast challenged ballots so that their relationship to the 
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employer may be thoroughly examined in a subsequent investigation, we find it is improper to 

assign a burden of proof, or even production, based on that decision.  Rather, in such 

circumstances the regional office should simply weigh the evidence gathered in the 

investigation to determine if there is a material factual dispute warranting an evidentiary 

hearing.  It shall continue to be appropriate to assign to a party challenging a voter the burden 

of producing some evidence to support the challenge.  (Rod McLellan (1978) 4 ALRB No. 

22.) 

The employer also argues that the RD placed too much emphasis on the 

irregular payroll practices the Employer utilized with these employees.  The Board has never 

held that those not on the regular payroll are presumptively not eligible voters.  To the 

contrary, the Board has held that agricultural employees found to have worked during the 

eligibility period are eligible to vote even if their names do not appear on the employer’s 

regular payroll list.  (Valdora Produce Co. (1977) 3 ALRB No. 8.)  While such payroll 

practices may be viewed as casting some doubt on the accuracy of declarations containing 

assertions that the challenged voters did work during the eligibility period, they do not, 

without more, render such declarations unbelievable.   Rather, the weight to be attached will 

depend on the circumstances extant in each case.   In the present case, at this juncture we have 

insufficient evidence from which to judge the probative significance of the Employer’s 

irregular payroll practices on the eligibility of the challenged voters. 
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John Flores 

The RD recommended that the challenge to John Flores, who stated that he 

does yard work and cuts lawn and is supervised by the owner, be sustained for the same 

reasons cited with regard to the Avilas.  The Employer submitted a petty cash voucher for 

$100 paid to Flores.  Machado’s declaration, submitted with the exceptions, mirrors that of 

Flores and in addition states that Flores normally works a few hours each day and worked 

during the payroll period.  Therefore, there is a material factual dispute requiring that this 

challenge be set for hearing.  In addition, the hearing shall also address whether Flores’ work 

constitutes “agriculture.”  (See 29 C.F.R. section 780.206.) 

Caroline Hanstad 

Ms. Hanstad has her own business, entitled QBTUTOR, and performs 

bookkeeping and time card summaries for the Employer.  She performs similar work for other 

businesses.  She submits invoices for her work.  The RD concluded that she is an independent 

contractor, and thus not an employee eligible to vote in the election.  In support of its 

exceptions, the Employer has submitted a declaration from Ms. Hanstad, in which she states 

that, under the direction of owner Hans Reitsma, she works three to four days a week as a 

bookkeeper handling payroll, accounts payable and receivable, as well as other duties as 

assigned.1  The facts in the new declaration do not refute the evidence cited by the RD.  

                                              
1 She also states that it is the practice of the dairy to issue paychecks and petty cash vouchers on 
the Monday or Tuesday after the close of each pay period, and that all payments for work during 
the eligibility period would have been dated February 27 or February 28.  This evidence, not 
presented to the RD, undercuts his reliance on the February 27 payment date as suggesting 
payment for work outside the eligibility period.   
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“Working under the direction of Hans Reitsma,” in the context of bookkeeping duties is not 

inconsistent with independent contractor status.  There is no claim that, once assigned various 

tasks, Hanstad performs that work under the supervision of Reitsma.  It is consistent with 

control of only the results to be achieved, which is fully compatible with an independent 

contractor relationship.  (North American Van Lines v. NLRB (D.C. Cir. 1989) 869 F.2d 596, 

599.)  Therefore, the RD’s recommendation to sustain this challenge shall be affirmed. 

Jesus Manuel Meza 

Mr. Meza sustained a work-related injury on October 28, 2005.  In his sworn 

declaration, he stated that this was the reason he did not work during the eligibility period.  

The RD concluded that Meza had a reasonable expectation to return to work at Artesia Dairy, 

emphasizing that there was no evidence presented that the company did not have a job for him 

when he was ready to return to work.  He thus recommended that the challenge be overruled.  

The Employer submitted with its exceptions documents and declarations submitted to the RD 

on May 31, 2006, though it was not specifically cited in the RD’s report, which issued on June 

12, 2006.  According to the declaration of Marvin Machado (dated May 26, 2006), Meza, 

who had a short history of employment at the dairy prior to his injury, returned to work briefly 

on November 5, but reinjured his knee, resulting in the need for surgery.  Meza was released 

for light duty beginning on May 22, 2006 (no kneeling or squatting, lifting over 30 pounds, or 

repetitive walking).  However, Meza did not return to work, apparently because the Employer 

concluded that the restrictions were inconsistent with a milker’s duties.  Machado further 

states in his declaration that due to the nature of the injury, there is no reasonable expectation 
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that Meza could ever return to work at the dairy.  He also states that, as the dairy needs a 

particular number of milkers, Meza has been replaced. 

If at the time of the election Mr. Meza had been replaced legally, so that under 

workers compensation laws he no longer had a right to return to his former job at the dairy, he 

would have had no reasonable expectation to return to work and would not have been eligible 

to vote.  A bare assertion by Machado that Meza was replaced on some unspecified date 

obviously is insufficient to render a conclusion on this point.  For example, if he was replaced, 

we do not know when that occurred or whether Meza was informed of this development.  If 

he had not been replaced, we cannot determine based on the present record whether there was 

any expectation that Meza would eventually heal sufficiently to perform the job of milker, or 

that the dairy could accommodate any work restrictions.  Therefore, this challenge shall be set 

for hearing, so that these factual issues may be resolved. 

Antonio Morais 

In his challenged ballot declaration, Morais stated that he has his own business 

as a cattle hauler and that he worked six hours during the eligibility period at $8 per hour.  He 

further stated that he was not supervised and used his own truck and trailer.  He also stated 

that he sends invoices to the Employer for his work.  The Employer submitted to the RD petty 

cash vouchers for “livestock hauling” ($1526, dated February 27) and “freight and trucking” 

($1526, dated February 20).  Morais stated that he similarly performs work for and submits 

invoices to other companies.  The RD concluded that Morais is an independent contractor and, 

thus, not eligible to vote.   
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In support of its exceptions, the Employer submitted a declaration from Morais 

in which he states that he hauls cattle and attends sales on behalf of the dairy, and that he 

receives instructions from Hans Reitsma.  He also states that he worked during the eligibility 

period.  This declaration does not contradict Morais’ original declaration and is consistent 

with independent contractor status.  Therefore, the RD’s recommendation that this challenge 

be sustained shall be affirmed. 

 Rosa Pacheco 

In her declaration, Ms. Pacheco stated that she works cleaning both the 

company office (2 hours, 1 day per week) and the owner’s house (6 to 8 hours per week), 

earns $10 per hour, and is paid in cash.  The Employer submitted a $180 petty cash voucher 

for “office maintenance.”  While she did not get a W-2 from the Employer, she did receive 

one from another company for which she works and is currently on that company’s payroll.  

The RD recommended that the challenge be sustained, relying on the irregular payroll 

practices and the assignment of a burden of proof to the Employer.  Machado’s declaration, 

submitted in support of the Employer’s exceptions, states that Pacheco worked during the 

eligibility period cleaning the office and break room.  Notwithstanding the improper 

assignment of a burden of proof, Machado’s declaration creates a material factual dispute 

requiring that this challenge be set for hearing.  

 Sergio Rey 

In his challenged ballot declaration, Rey provided facts consistent with 

supervisory status, specifically, that he supervises six workers who call him if they have a 
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problem.  He also stated that he meets with two other supervisors, named Victor and Marvin, 

and that he was told he was a supervisor when he was hired.  The Petitioner submitted to the 

RD unspecified evidence that Rey exercised supervisory functions.  The RD received no 

contradictory evidence from the Employer, and concluded that Rey was a supervisor and thus 

not eligible to vote. 

While the RD’s analysis is unimpeachable based on the evidence presented to 

him, the Employer has now submitted a new declaration from Rey in which he states that he 

is merely a conduit for instructions from Hans Reitsma and Marvin Machado and exercises no 

supervisory duties.  He also states that due to his greater experience he is assigned the more 

difficult projects at the dairy.  Though we observe without deciding that this later declaration 

might reasonably be viewed as less credible than Rey’s original one, on its face it contradicts 

the information relied on by the RD.  Therefore, there is a material factual dispute that 

requires a hearing to resolve. 

Hector Vera and Victor Vera 

These two individuals fall into the same category as Sergio Rey, discussed 

above.  In both cases, their challenged ballot declarations clearly reflect indicia of supervisory 

status, but declarations by the two submitted in support of the exceptions contradict their 

earlier declarations.  These new declarations, like that of Rey, claim that they merely are 

conduits of information for management and specifically disclaim any supervisory authority.  

Therefore, these challenges also shall be set for hearing. 
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David Rose 

In his challenged ballot declaration, Rose stated that he worked on February 18 

for nine and a half hours installing stanchions (support posts) in the free stall barn, and was 

paid $20 per hour.  He also stated that he does not have his own business and is employed full 

time elsewhere.  For reasons similar to other challenges, namely irregular payroll practices 

and assignment of the burden of proof to the Employer, the RD concluded that there was 

insufficient evidence to establish that Rose was employed during the eligibility period.  With 

the burden of proof removed from the analysis, Rose’s eligibility cannot be resolved at this 

juncture.  In addition, the limited information available concerning the nature of the work 

performed by Mr. Rose leaves open the possibility that Rose falls within the construction 

exception.  (See Labor Code section 1140.4, subdivision (b).)  For these reasons, this 

challenge shall be set for hearing. 

 John Verkaik 

Mr. Verkaik is a mechanic who in his challenged ballot declaration described 

himself as the head mechanic who had hired Taylor Howarth, and supervises Howarth and 

another fulltime worker.  He is paid $20 per hour.  In addition to this information, the RD 

cited evidence submitted by the Petitioner that supports the conclusion that Verkaik is a 

supervisor.  In his declaration submitted in support of the exceptions, Machado states that 

Verkaik has no supervisory duties, nor authority to hire or fire, and merely gave instructions 

as necessary to less skilled mechanics.  Again, though this new declaration may not be 
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accorded in the final analysis nearly as much weight as Verkaik’s original declaration, there is 

a material factual dispute requiring that this challenge be set for hearing. 

ORDER 

In accordance with the discussion above, the challenges are resolved as follows:  

Sustained
Caroline Hanstad                                                                                                                 
Anthony Morais 
Overruled 
Alfredo Rodriguez        
Set for Hearing 
Kasey Avila                                                                                                                           
Kennan Avila                                                                                                                           
Kevin Avila                                                                                                                                
John Flores                                                                                                                               
David Rose                                                                                                                              
Sergio Rey                                                                                                                               
Hector Vera                                                                                                                              
Victor Vera                                                                                                                                 
John Verkaik                                                                                                                                 
Jesus Manuel Meza                                                                                                                    
Angie Pacheco                                                                                                                           
Rosa Pacheco 
 
DATED:  August 2, 2006 
 

IRENE RAYMUNDO, Chair 
 
 
GENEVIEVE A. SHIROMA, Member 
 
 
CATHRYN RIVERA-HERNANDEZ, Member 
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CASE SUMMARY 
 

ARTESIA DAIRY, a sole proprietorship                     32 ALRB No. 3 
(United Farm Workers of America)                              Case No. 06-RC-1-VI                               
 
Background 
An election was held on March 7, 2006.  The initial tally of ballots showed 25 votes for 
the Petitioner, United Farm Workers of America, 24 votes for “No Union,” and 15 
unresolved challenged ballots.  The Regional Director (RD) issued his challenged ballot 
report on June 12, 2006.  In that report, he recommended that the challenges to the ballots 
of Alfredo Rodriguez and Jesus Manuel Meza be overruled, that the challenge to Angie 
Pacheco be set for hearing should it be outcome determinative after a revised tally of 
ballots, and that the challenges to the remaining twelve ballots be sustained.  Artesia 
Dairy (Employer) timely filed exceptions to the challenged ballot report.  The Employer 
argues that the twelve challenges the RD recommended to be sustained instead be set for 
hearing due to material factual disputes.  In addition, the Employer argues that the 
challenge to Jesus Manuel Meza, who had suffered a work-related injury, should be 
sustained because he did not have a reasonable expectation to return to work.   
 
Board Decision 
 
While questioning the wisdom of allowing parties to submit, without legal excuse, 
evidence in support of exceptions that they did not submit to the RD during the 
challenged ballot investigation, in light of prior decision allowing this practice, the Board 
concluded that it must permit it in this case.   In addition, the Board held that, while it is 
appropriate for an RD, in the exercise of discretion, to require employees not on the 
regular payroll to cast challenged ballots so that their relationship to the employer may be 
thoroughly examined in a subsequent investigation, it is improper to assign a burden of 
proof, or even production, based on that decision.  Rather, in such circumstances the 
regional office should simply weigh the evidence gathered in the investigation to 
determine if there is a material factual dispute warranting an evidentiary hearing.  It shall 
continue to be appropriate to assign to a party challenging a voter the burden of 
producing some evidence to support the challenge.  In light of the additional evidence 
submitted by the Employer, as well as the absence of a burden of proof, the Board held 
that there was a material factual dispute warranting a hearing on the challenge to Jesus 
Manuel Meza, as well as ten of the twelve challenges that the RD recommended be 
sustained.  The Board sustained the RD’s conclusion that two challenged voters were 
ineligible independent contractors, finding that the Employer’s new evidence failed to 
contradict the evidence cited by the RD. 
    

*** 
This Case Summary is furnished for information only and is not an official statement of 
the case, or of the ALRB. 
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